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Eight years ago I wrote an article for Wisconsin Lawyer entitled "Enforceable Exculpatory Agreements" 

that included detailed suggestions about how to draft and otherwise create such agreements.3 Earlier this 
year, the Wisconsin Supreme Court in Atkins v. Swimwest Family Fitness Center again considered the 
enforceability of exculpatory agreements. With its decision in Atkins, the court has now considered 
exculpatory agreements in a total of six cases in 25 years and has, in every one of those cases, found the 
agreement at issue unenforceable.4

 
Given the opinions of Justices Wilcox and Roggensack quoted below, and the abysmal track record that 

exculpatory agreements have had before the Wisconsin Supreme Court, it is prudent for lawyers to consider 
what the majority actually says in Atkins. Is there such a thing as an enforceable exculpatory agreement in 
Wisconsin anymore? And if so, how does an attorney draft one that will be enforced by the courts? 

 

"[T]he majority opinion will render it virtually impossible to enforce any exculpatory 
agreement in Wisconsin." 

Justice Wilcox, dissenting in Atkins v. Swimwest Family Fitness Center1

 

"[T]he court has effectively removed the ability of most businesses that operate paid 
recreational facilities to limit any type of liability by contract." 

Justice Roggensack, concurring in Atkins v. Swimwest Family Fitness Center2

 
What Happened in Atkins 

The Atkins case arose out of an accident in which Dr. Charis Wilson drowned while swimming in a lap 
pool at a Madison fitness center. Wilson went to the center to do physical therapy. As a condition of being 
allowed to use the fitness center, she had to first complete a guest registration and waiver release 
statement form. The form was preprinted on a 5.5-inch by 
5.5-inch card. The entire card was printed in capital letters 
all of the same size, font, and color. The actual "waiver 
language" on the card was limited to that shown in Figure 1. 
A Swimwest employee testified that Wilson "was slow to fill 
out the card and ... it took her a long time to eventually 
sign the card."5 There was only one signature line on the 
card. Wilson knew how to swim, but soon after she started 
swimming laps in the 4-foot-deep lap pool, an employee of 
the center spotted her lying motionless near the bottom of 
the pool. Although the lifeguard on duty attempted a rescue 
and resuscitation, Wilson died the next day. The medical 
examiner indicated the cause of death as drowning 
(although it was classified as a "dry drowning" - no water 
was found in the lungs - which indicated that for some 
reason Wilson had stopped breathing while in the pool).6

Figure 1
Representation of Swimwest's 

Waiver Statement
WAIVER RELEASE STATEMENT 

I AGREE TO ASSUME ALL LIABILITY 
FOR MYSELF WITHOUT REGARD TO 
FAULT, WHILE AT SWIMWEST FAMILY 
FITNESS CENTER. I FURTHER AGREE 
TO HOLD HARMLESS SWIMWEST 
FITNESS CENTER, OR ANY OF ITS 
EMPLOYEES FOR ANY CONDITIONS OR 
INJURY THAT MAY RESULT TO MYSELF 
WHILE AT THE SWIMWEST FITNESS 
CENTER. I HAVE READ THE FOREGOING 
AND UNDERSTAND ITS CONTENTS.  
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fter Wilson's death, her minor son's guardian commenced a lawsuit on the son's behalf against the 
fitne

A
ss center, alleging that Swimwest was negligent in operating the facility (particularly in managing and 

observing the pool area), that procedures to prevent drowning were not followed, and that the staff's 
negligence caused Wilson's death.7

 
The circuit court dismissed the lawsuit on the ground that Wilson had read and signed the waiver of 

liab

ility of broadly 
wor

ility form when she arrived at the fitness center. The court of appeals certified the issue of whether the 
agreement in question was enforceable to the Wisconsin Supreme Court on the ground that: 

 

[t]he Wisconsin courts have yet to formulate a clear, uniform test for the enforceab"
ded exculpatory clauses. We believe that this is an issue that will frequently recur, and that the supreme 

court should take this opportunity to further clarify the applicable law."8

 

The Wisconsin Supreme Court accepted the certification. 
 
The Majority's Decision

e Court reversed the circuit court in a decision authored by Justice Crooks (and 
join

The Wisconsin Suprem
ed by four other justices). The majority decision began with the reminders that "Wisconsin case law does 

not favor [exculpatory] agreements," and "[w]hile this court has not held that an exculpatory clause is 
invalid per se, we have held that such a provision must be construed strictly against the party seeking to 
rely on it."9

 
The majority then discussed its two most recent exculpatory agreement cases, Yauger v. Skiing 

Enterprises Inc. (a 1996 case involving a girl who was killed when she skied into a ski-lift support tower) 
and Richards v. Richards (a 1994 case involving a woman who was injured while 
riding with her husband, a truck driver, on a work trip).10 In  the court 
articulated numerous factors it would consider when making a "public policy" 
determination as to whether a particular exculpatory agreement was enforceable, 
including whether there existed an "opportunity to bargain."

Richards

11 In  the 
court appeared to articulate a two-prong test to determine whether such 
agreements are enforceable: 1) does the waiver "clearly, unambiguously and 
unmistakably inform the signer what is being waived"?; and 2) does the form, 
looked at in its entirety, "alert the signer to the nature and significance of what is 
being signed"?

Yauger

12 The majority acknowledged that those two cases "place different 
weight on the public policy factors used to invalidate exculpatory agreements."13 
The majority sidestepped resolving the conflicting approaches in those two cases 
because it believed that under either approach the agreement Wilson signed 
would be invalid.14

 
The majority held that the agreement in Atkins was invalid on public policy grounds for three reasons: 

1) the agreement was "overly broad and all inclusive"; 2) the form "served two purposes" (guest 
registration and waiver of liability) and therefore failed to make clear whether Wilson was fully notified of 
the significance of the document; and 3) the facts did not indicate that Wilson had "any opportunity to 
bargain."15

 
As to being "overly broad and all inclusive," the form indicated that Wilson was assuming all liability for 

injury no matter what the cause. Such language clearly violated public policy as set forth in Wisconsin case 
law because it was broad enough to cover liability for reckless or intentional acts, for which liability can 
never be waived.16 The majority also indicated that the breadth of the waiver made it difficult to ascertain 
exactly what was within Wilson's or the center's contemplation when Wilson signed the form.17 Wilson, the 
majority said, "likely would not have contemplated drowning in a four-foot deep pool with a lifeguard on 
duty, when she signed the guest registration and waiver form."18

 
As to the form's failing to provide adequate notice of the waiver's nature and significance, Swimwest's 

form was defective in two ways: 1) it served two purposes (registration and waiver), rather than just one; 
and 2) there was nothing conspicuous about the paragraph containing the "Waiver Release Statement."19 
The court noted, "Identifying and distinguishing clearly between those two contractual arrangements 
[registration and waiver] could have provided important protection against a signatory's inadvertent 
agreement to the release."20 The entire form also was printed on one card, using the same font style and 
size and ink color, and provided only one signature line.21

 
Finally, the majority indicated the agreement would not be enforced because there was no opportunity 

for Wilson to bargain over the form's exculpatory language.22 Even though Wilson was told the form included 
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a waiver, took some time to read the form, and had the opportunity to ask questions, the court held that 
these facts were not sufficient to demonstrate a bargaining opportunity, saying "[t]he form itself must 
provide an opportunity to bargain."23 To the majority, it was significant that Wilson would not have been 
allowed to use the facility unless she signed the form. "She was forced to either sign the form or not swim at 
Swimwest"24 (emphasis added). 

 
Justice Roggensack's Concurr

“It is as if the 
ence

stice Roggensack agreed with the majority that the trial court 
ary judgment, but for an entirely 

diffe

court keeps ask
"can you hear me 
now?" and 
lawyers and 
businesses th
draft such 
agreements keep
ignoring what the 
court has said.”

ing 

at 

 

Ju
erred when it granted Swimwest summ

rent reason. Justice Roggensack believed summary judgment was 
not warranted because an issue of fact existed as to whether Wilson 
"contemplated the possibility of her own death when she signed the 
waiver of liability."25 Justice Roggensack would have remanded the case, 
so that the cause of Wilson's death could be established (that is, why 
she stopped breathing, "as there may have been medical circumstances 
that contributed to Wilson's death that had nothing to do with her being 
submerged in a pool") and to allow the jury to decide the issue of 
whether when Wilson signed the waiver she contemplated that cause of 
death.26

 
Unlike the majority, Justice Roggensack would have relied solely on  court 

articulated in Yauger.27
 the two-prong test the

 Justice Roggensack criticized the majority's resurrection of the "bargaining" element 
first

rm itself must provide an opportunity to 

 articulated in Richards as a test for enforceability: 
 

"[The majority] implies that the lack of an opportunity to bargain could be sufficient to 
invalidate a release when it asserts, `The fo
bargain.' This is an unnecessary broadening of the law that heretofore has set the 
framework for the analysis of an exculpatory contract on public policy grounds."28

 

Justice R uating 
the tota n never be the sole 

oggensack noted that while the lack of an opportunity to bargain can be considered in eval
lity of the circumstances surrounding the execution of a waiver, that element ca

ground on which a waiver is invalidated.29 "It would be unrealistic to require an employee be authorized to 
bargain about the terms of a release of liability, and it would be unrealistic that an owner always be present 
at the facility."30 Requiring bargaining "will result in an increase in lawsuits and in fewer swimming and other 
paid recreational facilities for Wisconsin citizens to enjoy, a result that does not further the public good."31

 
Justice Wilcox's Dissent

Justice Wilcox in his dissent strongly criticized the majority's decision. Justice Wilcox believed the 
tors set forth in Yauger and Richards and "fail[ed] to articulate a clear test as to 

wha
majority misapplied the fac

t type of exculpatory agreements are enforceable in this state." 32 He concluded: 
 

"The majority applies the above three factors in such a fashion so as to leave little 
possibility that any exculpatory agreement could be enforceable in this state."33

 

Justice ng the 
lessons 

Wilcox chastised the majority for "revert[ing] back to the test used in Richards while ignori
of Yauger."34

 
To Justice Wilcox, it was obvious that a reasonable person would understand that a waiver at an aquatic 

facility would cover the risk of drowning, and he believed it unnecessary for a waiver to list "each and every 
conceivable form of negligence that may result in injury to a patron."35 The form did not serve two purposes, 
said Justice Wilcox, and it adequately notified Wilson of the waiver's nature and significance.36 He repeated 
the argument that he originally made in his 1994 Richards dissent: "[i]t is entirely impractical to require 
`bargaining' in this context."37

 
Justice Wilcox bemoaned the fact that the majority did not resolve the disagreement between Yauger 

and rds: "The majority fails to resolve this dispute and leaves open the possibility that even an 
excu

Richa
lpatory clause that is expertly drafted, conspicuous, and appears on a separate document may be 

invalidated merely because the signer had no `opportunity to bargain.'"38

 
Drafting Exculpatory Agreements Post-Atkins

In light of Atkins, can an exculpatory agreement be crafted to be enforceable? The majority of justices 
ry agreements invalid, so it should be possible to create 

an e
have indicated that they will not hold all exculpato

nforceable exculpatory agreement. In addition, the court of appeals has on several occasions enforced 
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reasonably well-drafted exculpatory agreements.39 Thus, it is not impossible to draft an enforceable 
exculpatory agreement, but to be enforceable an agreement must be drafted very carefully. 

 
Much of what Atkins tells us is not new; therefore all of the drafting suggestions set forth in the earlier 

Wisconsin Lawyer article on this topic remain valid40 and should be read in tandem with the drafting 
suggestions presented here. 

 
Two factors that bear further discussion do stand out in Atkins: 1) the form must not serve two 

pur

econd, the attorney must focus on what the client does with the carefully drafted waiver language to 
ensu

poses, and 2) the form must indicate that the signer had the "opportunity to bargain."  To ensure that a 
form intended to be a waiver of liability does not serve two purposes, a lawyer must focus on two issues. 
First, the lawyer must focus on the language used in the waiver of liability agreement. Does that language 
only relate to the risks associated with the activity and the waiver of liability associated with such risks? 
Based on Atkins, drafters should remove clauses unrelated to liability that are commonly seen in waiver of 
liability agreements (for instance, indemnification clauses and provisions granting a facility or event 
organizer the right to use a participant's image without compensation). Instead, put such clauses in 
separate agreements. 

 
S
re that the language is kept entirely separate from registration/enrollment agreements. Ideally, the 

waiver agreement should be on a separate page. If the waiver must appear 
on a page with other text, the lawyer should ensure that a different font or 
ink color is used to make the waiver conspicuous. When the user signs the 
waiver agreement, there should be no question that the user clearly knows 
that he or she is signing a waiver of liability. There should be a signature 
line for the waiver and a separate signature line or lines for other 
agreements or registrations. Finally, lawyers should advise their clients 
never to camouflage waivers of liability. The enforceability of the most 
carefully drafted exculpatory clause can be severely undermined if the 
client prints the waiver on stationery or an event brochure featuring 
graphics that in any way convey the impression that what is being signed is 
not an important legal document. (For an example of what not to do, see 
the snowflake and skier graphics used on the release form in Yauger).41

 
The second Atkins factor that bears further discussion is the 

"opp

A

ortunity to bargain." Until the supreme court resolves the issue of 
whether just one missing factor is sufficient to invalidate an exculpatory 
agreement, drafters and businesses ignore the issue of bargaining at their 
tkinsperil. In addition, note that the  majority opinion makes it clear that the form itself must demonstrate 

that there is a "bargaining opportunity."42

 
There are several ways that a form could demonstrate that the signer at least considered the issue of 

bargaining. Because there are no Wisconsin cases that have held an exculpatory agreement form adequately 
addresses the bargaining issue, lawyers are left to speculate as to how to effectively draft one. No other 
jurisdiction in the nation has articulated a similar bargaining opportunity factor,43 and so looking to cases 
from other jurisdictions also provides no guidance. While there is no guidance from the courts, drafters 
should consider the following suggestions. At a minimum, an exculpatory agreement should state something 
like "I hereby waive the right I have to bargain for different waiver of liability terms." That may not be 
sufficient, but it is at least some evidence that the signer considered the issue. A drafter might also include: 

"I have considered that if this waiver of liability was not as broad as it is, the cost for my use of the 
facility [or participation in the event] would be considerably higher, and as I do not wish to pay a 
considerably higher cost, I waive the right to bargain for different waiver of liability terms." 
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If one wants to go further, a drafter could include language something like that shown in Figure 2. 

 

Figure 2
Sample Waiver Language

I have read the attached waiver of liability agreement. I realize I am not 
required to sign the agreement. I freely choose either option A or option B: 

 
A. Pay an extra $500, and not sign the agreement:44

_______________________________________________________A 
 
OR 
 
B. Pay nothing extra, and sign the agreement of my own free will: 
_______________________________________________________B 

It is unclear, however, if the language in Figure 2 actually constitutes "bargaining" as that term is used by 
the Atkins majority, because the participant is only given an option regarding price, and the form itself does 
not provide a bargaining opportunity. 

 
From a drafter's perspective, it seems unworkable for "the form itself [to] provide a bargaining 

opportunity" - unless the Atkins court used the term "bargaining" differently than in its usual sense. What 
does it actually mean for a form itself to provide a bargaining opportunity? Can a form bargain? Must an 
event waiver form have text indicating something like: "I offer to sign the below Release of Liability and pay 
a registration price of $_____" and then an additional section on the form where the parties offer and 
counter offer regarding the proposed price? Such a requirement seems highly unrealistic for the 
circumstances in which most public recreational activities are conducted. Perhaps the supreme court in a 
future case will provide clarification. The above text examples are only suggestions, of course, and it may be 
that, once the supreme court clarifies whether a bargaining opportunity is an essential element of an 
enforceable exculpatory agreement, an otherwise well-drafted form will not be invalidated merely because it 
does not provide a bargaining opportunity. 

 
Conclusion

The Wisconsin Supreme Court has now considered exculpatory agreements in six cases in 25 years, and 
each time has found the agreement as drafted to be unenforceable.  (Of course, as noted by the court of 
appeals and Justices Wilcox and Roggensack, it would be helpful if the supreme court would speak clearly on 
this topic, that is, to "formulate a clear, uniform test"45 in this area). Until the court announces such a test, 
lawyers who draft exculpatory agreements must: 1) carefully draft such an agreement applying what the 
court has said so far, and 2) give thorough consideration to the circumstances surrounding the signing of 
the agreement. Atkins indicates that if this is not done, it is highly likely the courts will not enforce the 
waiver. 
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